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Wincaja. the limit of that
principle, see Moose, supra, 132
N.H. at 15, 563 A.2d 554 ("The
prior order may not be modified
`... by which [appellant] seeks to
undo some of the consequences
of his own misrepresentations,

while relying upon the protection
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of the rule against perpetuities as
to the remainder"). Thus, we

conclude that, although the award
of damages is a judicial act, the

party claiming the benefit of that
act bears the burden of

persuasion. Defendant's exception
is sustained. The order is vacated
as to that portion of the order that

does not reverse the denial of
defendant's motion to amend its

answer to include a statute of
limitations defense. Exceptions
sustained in part, overruled in
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part; order vacated in part.
MOTION TO DISMISS

Defendant also argues that the
court improperly denied its

motion to dismiss the complaint.
We affirm. Defendant's motion to
dismiss the complaint alleged that
the complaint was barred by the
statute of limitations. See RSA

508:4 (2000). In particular,
defendant argued that the

complaint was untimely because
it was filed more than four years
after the date of publication of
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the original newspaper
advertisement and the availability
of the defective motorcycle sold
to plaintiff. Plaintiff responded

that the statute of limitations was
equitably tolled during the period
that the defendant concealed the
defective *27 motorcycle from
plaintiff and failed to correct it.

However, plaintiff filed the
complaint two months after the

statute of limitations had run, and
he filed affidavits purporting to

show that he did not discover the
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defects in the motorcycle until
after the period of limitations had
passed. The trial court denied the
motion to dismiss, which was not

argued before this court. On
appeal, defendant contends that

plaintiff failed to present
evidence that he had no

knowledge of the facts of the case
until after the statute of

limitations had run and that the
trial court erred by failing to

grant the motion to dismiss. "We
review the trial court's order
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denying defendant's motion to
dismiss for an abuse of

discretion." McDermott v.
Mavitt, 143 N.H. 364, 367, 727

A.2d 1026 (1999). RSA 508:
3e33713323
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